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%HFDXVH , ILQG WKDW WKH LPSOLFDWHG DFWLYLW\ LV ZLWKLQ WKH H[FHSWLRQV

SURYLGHG E\ WKH DFW� , GR QRW UHDFK WKH LVVXH DV WR ZKHWKHU WKH DFW
FRQWHPSODWHV KROGLQJ SROLFH GHSDUWPHQWV OLDEOH IRU WKH PDOIHDVDQFH RI
WKHLU HPSOR\HHV� ,Q DGGLWLRQ� EHFDXVH , ILQG WKDW WKH GLVWULFW FRXUW SURSHUO\
DZDUGHG VXPPDU\ MXGJPHQW LQ IDYRU RI WKH GHIHQGDQWV� ,ZRXOG DIILUP WKH
ORZHU FRXUW¶V FRQVHTXHQW GHQLDO RI WKH SODLQWLII¶V PRWLRQ IRU VXPPDU\
MXGJPHQW�

��
, FRQFXU LQ WKH PDMRULW\¶V GLVSRVLWLRQ RI WKH )RXUWK $PHQGPHQW

FODLP DQG WKH TXDOLILHG LPPXQLW\ LVVXH�
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6HFWLRQ ������� VD\V� ³µLQWHUFHSW¶ PHDQV WKH DXUDO RU RWKHU

DFTXLVLWLRQ RI WKH FRQWHQWV RI DQ\ ZLUH� HOHFWURQLF� RU RUDO FRPPXQLFDWLRQ
WKURXJK WKH XVH RI DQ\ HOHFWURQLF� PHFKDQLFDO� RU RWKHU GHYLFH� � � �´
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$GDPV KDV FRQWHQGHG WKDW WKH WUXH PRWLYH IRU WKH FORQLQJ RI WKH

SDJHU ZDV IDU PRUH LQYROYHG WKDQ WKH SXUSRVH SURIIHUHG E\ WKH DSSHOOHHV�
$GDPV KDV DOOHJHG WKDW .UXLWKRII PRQLWRUHG KLV DFWLYLW\ EHFDXVH KH KDG
KDG DQ DIIDLU ZLWK $GDPV¶ ZLIH D IHZ \HDUV HDUOLHU� ,QGHHG� .UXLWKRII KDV
DGPLWWHG KDYLQJ DQ DIIDLU ZLWK $GDPV¶ ZLIH� $QG� IRU WKH SXUSRVH RI
UHYLHZLQJ WKH LQVWDQW PRWLRQ IRU VXPPDU\ MXGJPHQW� LW LV UHDVRQDEOH WR
LQIHU WKDW .UXLWKRII LQGHHG DXWKRUL]HG WKH XVH RI WKH FORQHG SDJHU�
+RZHYHU� LW LV XQGLVSXWHG WKDW $OVSDXJK� QRW .UXLWKRII� UDLVHG FRQFHUQV
DERXW $GDPV¶ SRVVLEOH UROH LQ VDERWDJLQJ WKH GUXJ LQYHVWLJDWLRQV� ,W LV
XQGLVSXWHG WKDW$OVSDXJK� QRW.UXLWKRII�PDLQWDLQHG FRQWURO RI WKH FORQHG
SDJHU� 0RUHRYHU� LW LV XQGLVSXWHG WKDW$OVSDXJK GLG QRW SURYLGH.UXLWKRII
�RU DQ\RQH HOVH� ZLWK D FRS\ RI WKH OLVW KH FUHDWHG GXULQJ WKH FRXUVH RI WKH
PRQLWRULQJ�

��
7KH FLUFXPVWDQFHV LQ%ULJJV SURYLGH D FRPPHUFLDO DQDORJ WR WKRVH

LQ WKLV FDVH� WKH HPSOR\HU KDG D SDUWLFXODUL]HG VXVSLFLRQ WKDW DQ HPSOR\HH

KDG EHHQ SURYLGLQJ FRPSDQ\ VHFUHWV WR WKH FRPSHWLWLRQ� WKH HPSOR\HH KDG

EHHQ ZDUQHG QRW WR GLVFORVH WKH VHFUHWV� DQG WKH PRQLWRUHG SKRQH FDOO ZDV

EHWZHHQ WKH FRPSHWLWLRU DQG WKH HPSOR\HH� 7KH %ULJJV &RXUW IRXQG WKDW

³LW LV ZLWKLQ WKH RUGLQDU\ FRXUVH RI EXVLQHVV WR OLVWHQ LQ RQ DQ H[WHQVLRQ

SKRQH IRU DW OHDVW VR ORQJ DV WKH FDOO LQYROYHV WKH W\SH RI LQIRUPDWLRQ KH

IHDUV LV EHLQJ GLVFORVHG�´ %ULJJV� ��� )��G DW ����

���������2��-��#��/I�#,�����,�������2,�!
��
���.,����������2
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����/,� �-� �.,� #,�����,��I/� @�/��,//� ��#� �-� �.,��� ��A
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7KH SDQHOPDMRULW\ SODFHV WDOLVPDQLF UHOLDQFH RQ WKH QRWLRQ WKDW WKH

PRQLWRULQJ PXVW EH URXWLQH� +RZHYHU� WKDW ZRXOG HQFRXUDJH EXVLQHVVHV

WR UHFRUG DOO SKRQH FDOOV ZKHQ WKH DVVHUWHG EXVLQHVV MXVWLILFDWLRQ UHTXLUHG

RQO\ OLPLWHG PRQLWRULQJ� 6XFK D UHVXOW ZRXOG EH DQ XQQHFHVVDU\

LQIULQJHPHQW RQ WKH SULYDF\ RI DQ\ ³LQQRFHQW E\VWDQGHUV�´ 6HH %ULJJV�
��� )��G DW ��� Q�� �³$ JHQHUDO SUDFWLFH RI VXUUHSWLWLRXV PRQLWRULQJ

ZRXOG EH PRUH LQWUXVLYH RQ HPSOR\HHV
 SULYDF\ WKDQ PRQLWRULQJ OLPLWHG

WR VSHFLILF RFFDVLRQV�´��

��
7KH GHSDUWPHQW KDV SURYLGHG QXPHURXV UHSRUWV RI DOOHJDWLRQV RI

$GDPV¶ LQYROYHPHQW LQ GUXJ DFWLYLW\� 7KH IDFW WKDW QRQH RI WKHVH

DOOHJDWLRQV KDYH EHHQ SURYHQ LV QRW GLVSRVLWLYH� 5DWKHU� WKH LVVXH LV

ZKHWKHU� JLYHQ WKH VHULRXVQHVV RI WKHVH DOOHJDWLRQV DQG WKH KDUP ZKLFK

FRXOG RFFXU WR QDUFRWLFV LQYHVWLJDWRUV LI WKHVH DOOHJDWLRQV ZHUH WUXH�

GHIHQGDQWV DFWHG LQ WKH RUGLQDU\ FRXUVH RI WKHLU GXWLHV�

�!+#�P44��P'6('*�C6#����!��''PD��&������'��������(���������
QQ��!+#�64)��6'6�C'�.����!��''PD!��
-��.,�����9�.�/��,�,�$,#
�#$���,������,��-����������2���.,���.�������9���9���#������9
@,� /��#� ��� .�$,� ���/,��,#� ��� �.,� /�@/,H�,��� ���������2!
�,��,�� @9� �,�#��2� �.,� @�/��,//� �/,� ��#� ��A� ,�-���,�,��
,E�,�����/� ��� �����#,�������������,�� �.,����,����B����9�.�/
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7KH SDQHO PDMRULW\ FLWHV$PDWL Y� &LW\ RI :RRGVWRFN� ��� )��G ���

��WK &LU� ������ DQG 6DQGHUV Y� 5REHUW %RVFK &RUS�� �� )��G ��� ��WK &LU�
������ DV VXSSRUW IRU WKHLU PDQGDWH WKDW QRWLFH LV UHTXLUHG� 1HLWKHU FDVH
VXSSRUWV UHTXLULQJ QRWLFH DV D VLQH TXD QRQ HOHPHQW RI WKH RUGLQDU\ FRXUVH
WHVW� ,Q IDFW� $PDWL H[SUHVVO\ KHOG RWKHUZLVH� ³7KH SODLQWLIIV DUJXH WKDW
ZLUHWDSSLQJ FDQQRW EH µLQ WKH RUGLQDU\ FRXUVH RI ODZ HQIRUFHPHQW¶ XQOHVV
WKHUH LV H[SUHVV QRWLFH WR WKH SHRSOH ZKRVH FRQYHUVDWLRQV DUH EHLQJ
OLVWHQHG WR� 7KH VWDWXWH GRHV QRW VD\ WKLV� DQG LW FDQQRW EH ULJKW�´ $PDWL�
��� )��G DW ���� 7KH 6DQGHUV FRXUW¶V DQDO\VLV PDNHV FOHDU WKDW WKH FRXUW
ZDV EDODQFLQJ WKH DVVHUWHG EXVLQHVV LQWHUHVW DJDLQVW WKH HPSOR\HH¶V
LQWHUHVW LQ DGYDQFH QRWLFH�

&RYHUW XVH RI D VXUYHLOODQFH GHYLFH PXVW EH MXVWLILHG E\ D YDOLG
EXVLQHVV SXUSRVH� +HUH� WKH MXVWLILFDWLRQ DGYDQFHG IRU WKH
RQJRLQJ LQWHUFHSWLRQ RI WHOHSKRQH FDOOV� L�H�� WKH IHDU RI ERPE
WKUHDWV� GRHV QRW LQ DQ\ ZD\ H[SODLQ WKH IDFW WKDW %RVFK IDLOHG WR
LQIRUPDQ\*XDUGVPDUN SHUVRQQHO� RWKHU WKDQ WKH VXSHUYLVRUV� RI
WKH XVH RI WKH YRLFH ORJJHU� ,Q VKRUW� WKHUH LV QR EXVLQHVV UHDVRQ
DVVHUWHG IRU WKH GHFLVLRQ QRW WR QRWLI\ DOO WKH *XDUGVPDUN
HPSOR\HHV RI WKH XVH RI WKH YRLFH ORJJHU�´

6DQGHUV� �� )��G DW ������ �IRRWQRWHV RPLWWHG�� 7KH SDQHO PDMRULW\ KDV
DOVR FLWHG D GLVWULFW FRXUW FDVH� %RKDFK Y� &LW\ RI 5HQR� ��� )� 6XSS� ����
�'� 1HY� ������ ZKLFK GLG QRW GHDO ZLWK WKH H[FOXVLRQV DW LVVXH KHUH� EXW
LQVWHDG IRFXVHG RQ �� 8�6�&� � ���� ZKLFK SHUPLWV LQWHUQHW VHUYLFH
SURYLGHUV WR VWRUH DQG UHWULHYH HOHFWURQLF PHVVDJHV� 6HH %RKDFK� ��� )�
6XSS� DW ����������
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:KLOH WKH ODZ HQIRUFHPHQW H[FHSWLRQ KDV QR VXFK UHTXLUHPHQW� WKH

EXVLQHVV XVH H[FHSWLRQ UHTXLUHV WKDW WKH HOHFWURQLF PRQLWRULQJ GHYLFH EH
SURYLGHG LQ WKH FRXUVH RI WKH SURYLGHU¶V EXVLQHVV� , DJUHH ZLWK WKH SDQHO
PDMRULW\¶V GHWHUPLQDWLRQ WKDW WKH FORQHG SDJHU ZDV SURYLGHG WR WKH SROLFH
GHSDUWPHQW LQ WKH FRXUVH RI WKH SURYLGHU¶V� 0RELOH&RPP¶V� EXVLQHVV�
$GDPV¶ DUJXPHQWV WR WKH FRQWUDU\ DUH XQDYDLOLQJ�
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7KLV SURYLVLRQ LV QRUPDOO\ UHIHUUHG WR DV WKH ³EXVLQHVV XVH
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,Q DGGLWLRQ WR OHDUQLQJ RI WKH PRQLWRULQJ� $GDPV GLVFRYHUHG WKDW
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8QWLO ����� $GDPV VHUYHG DV D SDWUROPDQ� ,Q ����� $GDPV ZDV
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7KH SROLFH GHSDUWPHQW KDG JLYHQ $GDPV D FRS\ RI GHSDUWPHQWDO

SROLF\ ZKLFK LQGLFDWHG ³'HSDUWPHQW LVVXHG HTXLSPHQW� VXSSOLHV DQG
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